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1825. is not, repugnant to the constitution of the Unt-
e Aveiore. ted States. Al which is directed to be certified
to the Circuit Court of the United States for the

seventh circuit and District of Kentucky.®

|

[Prize. INSTARCE Courr. Stave TRADE.]

The AnteLopE. The Vice-Consuls of Spain
and Portugal, Iabellants.

The African slave trade is contrary to the law of nature, butis not
prohibited by the positive law of nations.

Although the slave trade is now prohibited by the laws of most civili-
zed nations, it may still be lawfully carried on by the subjects of
those nations who have not prohibited it by municipal acts or trea-
ties.

The slave trade is not piracy, unless made so by the treaties or statutes
of the-nation to whom the party belongs..

Thevight of visitation. and search does not exist in time of peace. A
vessel engaged in the slave trade, even if prohibited by the laws of
the country to which it belongs, cannot, for that cause alone, be
seized on the high seas, and brought in for adjudication, in time
of peace, in the Courts of another country. But if the laws of
that other country be violated, or the proceeding be authorized by
wreaty, the act of capture is not in that case unlawful.

« In the case of the Bank of the United States v. January,
also certified from the Circuit Court of Kentucky, the process was
‘a capias, to-which the acts of 1789, and 1792, extend in express
terms. ‘This Court, therefore, determined, that Congress. must be
understood to have adopted that process as one that was to issue
permanently from the Courts df the United States, whenever it
was in use, at the epoch contemplated by those aets, as a State
process. A certificate was directed accordingly.
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It seems, that in case of such a'seizure, possession of Africansis not 825,
a sufficient evidence of property, andthat the onus probandi is \ o~/
thrown upon the claimant, to show that the possession was lawfully Tfie Antelope:
acquired.
Afticans who are first captured by a belligerent privateer, fitted out in
violation of our neutrality, or by a pirate, and then recaptured and
brought into the ports of the United States, undera reasorfable sus-
picion that & violation of the Slave Trade Atts was intended, are
not to be restored without full proof of the proprietary interest;
for in such a case the capture is lawful.
And whether, in such a case, restitution ought to be decreed at all,
was a question on which the Court was equally divided.
Where the Couyt is equally divided, the decree of the Court below
is of course affirmed, so faras the point of division goes.
Althongh a consul may claim for subjects unknown of his nation, yet
restitution cannot be decreed without specific proof of the mdxvxdua’l
proprietary interest.

AppEAL from the Circuit Court of Georgia.

These cases were allegations filed by the Vice-
Consuls of Spain and Portugal, claiming certain
Africans as the property of subjects of their na-
tion. 'The material facts were asfollows: A pri-
vateer, called the Colombia, sailing under a Vene-
zuelean commission; entered the port of Baltimore
in the year 1819; clandestinely shipped a crew
of thirty or forty men; proceeded to .sea, and
hoisted the Artegan flag, assuming the name of
the Arraganta, and prosecuted a voyage along
the coast of ‘Africa; her officers and the greater
part of her crew being citizens of the United
States. Off the coast of Africa she captured an
American vessel, from Bristol, in Rhode Island,
frora which she took twenty-five Africans; she
capturced several Portuguese vessels, from which
she also took Africans; and she captured a Spa-
nish vessel, called the Antelope, in which she
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also took a considerable number of Africans.

The two vessels then sailed in company to the
coast of Brazil, where the Arraganta was wrecked,
and her master, Metcalf, and a great part of his
crew, made prisoners; the rest of the crew, with
the armament of the Arraganta, were transferred
to the Antelope, which, thus armed, assumed the
name of the General Ramirez, under the com-
mand of John Smith, a citizen of the United
States; and on board this vessel were all the
Africans, which had been captured by the priva-
teer in the course of her voyage. This vessel,
thus freighted, was found hovering near the coast
of the United States, by the revenue cutter,
Dallas, under the commartd of Captain Jackson,

and finally brought into the port of Savannah for

adjudication. The Africans, at the time of her
capture, amounted to upwards of two hundred
and eighty. On their arrival, the vessel, and the

Africans, were libelled, and claimed by the Por-
tuguese and Spanish Vice-Consuls reciprocally.

They were also claimed by John Smith, as cap-

tured jure belli. 'They were claimed by the Uni-

ted States, as having been transported from fo-

reign parts by American citizens, in contraven-

tion to the laws of the United States, and as en-

titled to their freedom by those laws, and by the

law of nations. Captain Jackson, the master of
the revenue cutter, filed an alternative claim for

the bounty given by law,if the Africans should

be adjudged to the United States; or to salvage, if
the whole subject should.be adjudged to the Por-

tuguese and Spanish Consuls.
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The Court dismissed the libel and claim of 1825.
John Smith. They dismissed the claim of them

United States, except as to that portion of the
Africans which had been taken from the Amen:-
can vessel. The residue was divided between
the Spanish and Portuguese claimants.

No evidence was offered to show which. of the
Africans were taken from the American vessel,
and which from the Spanish and Portuguese ;
and the Court below decreed, that, as about one
third of them died, the loss should be averaged
among these three different classes’; and that six-
teen should be designated, by-lot, from the whole-
number, and "delivered over to the Marshal, ac-
cording to the law of the United States, as being
the fair proportion of the twenty-five, proved to
have been taken from an American ves'sel.

Feb. 26k, .
The Attorney General, for the appellants, sta- 280: and

ted, that the cases of the respective allegatlonsr

of the Spanish and Portuguese Consuls, upon -

which distinct appeals had been'taken, which had
been separately docketed in this Court,* were
80 blended together, that it was thought most
proper to bring on the hearing in both cases-at
the same time.

Mr. Chief Justice MARsHALL stated, that the
appellants, in the argument of No. 12, might
refer-to the evidence in No. 13; they might.in-
voke it into this cause, so far as it was necessary
for theif purpose. and the €Court would take no-

& The Spanish case as No. 12, and the Portnguese as No: 13.
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tice of the facts which appeared in the other
transeript ; but that the two causes must come
on separately, and in their order. But it has
been thought most expedient to report the two
arguments together.

The rcasons assigned in the appellants’ case,
for reversing the decrees of the Court below,
were as follows :

1st. That the possession of these Africans by
the claimants, before the capture by the priva-
teer, affords no presumption that they were their-
property ; that they must show a law entitling
them to hold them as property.

2. That if these Africans are to be considered
as having been in a state of slavery, when in the
Spanish and Portuguese vessels from which they
were taken, and if the Court shall cinsider it-
self bound to restore them to the ¢cond tion from
which they were taken, this can be doue only by
placing them in the hands of those who shall
prove themselves to have been the owners; and
that this purpose cannot be answered by resto-
ring them to the Consuls of Spain and Portugal.

3. That if some of these Africans were the
property of the claimants, yet some were not;
and failing to prove which were theirs, the de-
cree 18 €rroneous, in determining by lot, a matter
which the claimants were bound to establish by
proof.

Mr. Key, for the appellants, argued, that the
facts,of the case presented the question to be
considered in a point of view, peculiarly favoura-
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ble to the appellants. A piratical vessel was 1825.
found hovering near our coast, apparertly medi-
tating a violation of our laws. It was brought,
with the persons on board, into the custody of
the Court, by an act of seizure, not only lawful, but
meritoribus towards the claimants, since it rescu-
ed what they claim as their property, from the grasp
of pirates. If the claimants had not interposed,
the course of the Court would have been obvious.
The illegal and piratical capture by our citizens,
gave them no rights; and even if it did, they ime
stantly forfeited them under our laws, which they
intended to violate. But the claimants. demand
restitution of the Africans found on board this
vessel, .alleging them to be their property, law-
fully acquired on the coast of Africa, and pirati-
cally taken from them by the Arraganta. This
demand is resisted by the government of the
United States, upon the ground that the persons
in question are not by our laws to be considered
as slaves, but as freemen. These laws the
Court must administer, and npt the laws of Spain.
Our national policy, perhaps our safety, requires,
that there should be no increase of this species
of population within our territory. The acis of
Congress provide that, however brought here,
they shall be set free, and sent back to their own
native country. The Spanish and Portuguese
claimants demand them as their property. We
repel the claim, by asserting their right to liberty.
The demand of restitution is inconsistent with
our policy, as declared in our statutes and other

™ "/
The Antelope.



72 CASES IN THE SUPREME COURT

1825. public acts.® These declarations gave fair.warn-
ing to those engagedin the slave trade, that though
we did not intend to interfere with them on the
high seas, yet, if their victims should come within
the reach of our laws, we should protect them.
These acts constitute a solemn pledge to all na-
tions interested in the suppression of this inhu-
man traffic, and to Africa herself, that if the ob-
jects of it should seek our protection, where they
may lawfully receive it, within our territorial ju-
sisdiction, and at the feet of our tribumals of
justice, they should be entitled to that protection.
Therefore, admitting the facts as alleged by the
claimants, what they claim as justice in a matter
of property, cannot be done to them, without dis-
regarding our own policy, endangering our own
safety, infringing our own laws, and violating the
plighted faith of the céuniry.

But supposing they have a right to insist on
restitution of their property, what proof ought
to be required, and what proof do they give, of
their proprietary interest ? It is material, also,
here to consider, that those human beings, who
are claimed as property, come into the jurisdic-
tion of the Court, not by any wrongful act of
ours, but lawfully, providentially ; and are to be
treated just as if they were thrown upon cur shore
by a storm. The Spanish owners show, as proof
of property, their previous possession; and the
possexsor of goods, it is said, is to be presumed
the lawful owner. This is true as to goods, be-
cause they have universally and necessarily on

At B
The Antelope,

e Vide Appendir, Note L. (A,)
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owner. But these are men, of whom it can-
not be affirmed, tha they have universally and
necessarily an owne In some particular and
excepted cases, depending upon the local law
and usage, they may be the subjects of property
and ownership; but by the law of nature all
men are free. 'Thé presumption that even black
men and Africans are slaves, is not a universal
presumption. It would be manifestly unjust, to
throw the onus probandi upon them to prove
their birthright. Whatever may have once been
the condition of Africa, and of the African slave
trade, the authentic information on this subject
will show, that it is now impossible to determine,
by the fact of possession, whether the party has
been lawfully acquiréd or noi. There must be
an overwhelming probablhty of the lawfulness of
sueh acquisition, to raise such a presumption.’
This is instanced by the different presumptions
allowed in different parts of our own country, in.
respect to this description of persons. In the
southern Btates, there 1s the highest degree of
probablhty, from universal practice and well
known law, that such persons .are “slavegs. But
in .the- northern States, the probability is just
the contrary, and the presumption is reversed.
And in the present state of the slave trade,
Africans, in a slave ship on the high seas,
are in no such circumstances.as to raise a
presumption that they are lawfully held in slave-
ry. For if there be a permitted slave trade,
there is also a prohibited slave trade; and the
prohibition is much more extensive than the per-
Vor, X. 10
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mission. The claimants must, consequently,
show something more than merc possession.
They must show a law, making such persons
property, and that they acquired them under such
law. In order to maintain their title, they show
the municipal law of Spain; but the operation
of that law can only extend throughout the terri-
tory of Spain, and to Spanish vessels on the high
seas. These persons are noy within the juris-
diction of our conflicting law; and they are
brought here without any violation of the sove-
reign rights of Spain. Our own law, which is
in force here, must prevail over the taw of Spain,
which cannot have an extra-territorial operation.
There is no reason of comity, or policy, or jus-
tice, which requires us to give effect to a foreign
law conflicting with our own law on the same’
subject. Besides, the Spanish law is not only con-
trary to ours, but is inconsistent with the law of
nature, which is a sufficient reason for maintain-
ing the supremacy of our own code. If this
wnunicipal law of Spain were allowed to prevail
against our law, in our own territory, and before
our own Courts, the same effect must be given
to the law of every other country, under the same
circumstances. I, instead of these Africans,
there had been taken by the same illegal capture,
Spanish slaves, from an Algerine corsair, and
afterwards brought in the same manner into our
ports, they might, upon the same principle, be
reclaimed by the representative of igers,. who
could easily show, that, by the law- prevailing
among the Barbary states, they were slaves.
The municipal law of Spain, then, is insuili-
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cient to maintain the title set up by the claim- 1825.
ants. They are driven to the necessity of in- i aveiere.
voking the aid of the law of nations, as sanction-
ing their asserted right to property in these hu-
man beings. But if the law of nations is silent
upon this subject; if it neither sanctions nor
forbids the traffic in African slaves; if it is mu-
nicipal law alone which determines in what man-
ner private property is acquired and lost, then
the claimants have no law to stand upon in as-
serting their claim. Supposing, however, this
idea not to be correct, it is incumbent on the
claimants to show, positively, that the slave trade,
as now practised, has the sanction of the law of
nations, as now understood by the civilized and
Christian nations of the world. That it once
had that sanction, may, peihaps, be admitted ;
but, it must also be admitted, that there was
once a time when it had not that sanction. The
permission began by general assent and usage.
The King of Spain, in.the preamble to his edict
of 1817, admits that it was incorporated into the
code of nationg as an exception to the general
principles on which that code is founded.® When
the -practice was adopted by the gemeral, not
untoersal assent, of civilized nations, it became
a part of the law of nations. In the same man-
ner, a general, and not a untversal, denunciation
-of the practice, is sufficient to make it cease to
be a part of the law of nations. In the great
moral and legal revolution which is now going
on in the world respecting this trade, the

a P24~ Appendir,Note 1 /B.Ax. 82
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time must come when it will cease to have
a legal existence by the universal concur-
rence of nations. In the mean time, the ques-
tion must be discussed, as it arises under various
circumstances, until we reach the desired period,
when' the, universal sentiment of the wise and
the good shall become the rule of conduct sanc-
tioned by authority capable of enfércing it. All
the modifications and improvements in the mo-
dern law of nations have been gradually intro-
duced. The writers upon that law explain the
manner in which these changes have been made
and sanctioned.? The documents to be laid be-
fore the Court will show the present state of the
world’s opinion and practice upon this subject,
and will prove-that the time is at hand, if it has
not already arrived, when the slave trade is nof
only forbidden by the concurrent voice of most
nations, but is denounced and punished as a
crime of the deepest die, This is shown by the
déclarations contained in the treaties of Paris
and Ghent; by the aets and conferences at the
Congresses of Vienna, London, and Aix la Cha-
pelle; by the treaties between Great Britain,
and Spain, and Portugal; by the negotiations
between the United States and Great Britain;
and by the reports of the committees of the House
of Commons, and the House of Representatives
in Congress. We contend, then, that whatever-
was once the fact, this trade 1s now condemned
by the general consentof nations, who have pub-

a I.’attcl, Droit des Glens, Chap. Prelim. § 25—27. 56. liv.
1. chn 23.§ 293. Burlam. 165, Martens,1.9.4 5.1 11. § 1.
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licly and solemnly declared it to be unjust, inhu- 1825.
man, and illegal. We ‘insist, that absolute una-
nimity on this subject is unnecessary ; that, as it
was introduced, so it may be abolished, by gene-
ral concurrence. This general concurrence may
not authorize a Court of justice to pronounce it
a crime against all nations, so as to make it the
duty of all to seek out .and punish offenders, as
in the case of piracy. No decision has yet gone
that length, nor is it necessary in this case to
contend for such a principle. But in a case
where the Africans are lawfully brought before
a Court of the law of nations, and are eclaimed
as property, by those who must be considerec as
actors in the cause, and who must, consequen ly,
prove their title as alleged; the fair abstracy
question arises, and their claim may well be re-
pudiated as founded in injustice and illegal’ y.
The learned counsel here commented ugon the
different cases in England and this country, with
the view of reconciling them, and showing that
they were all consistent with the principle h-
- maintained.. In the cases of the Amedie, the
Fortuna,® and the Donna Marianna, the ship
and pérsons on board were lawfully brought into
the custody of the Court, either as being captu-
red jure bellz, or taken under circumstances which
warranted a seizure as for a municipal offence.
The claims-were accordingly rejected, upon the
ground of the unlawfulness of ‘the trade. In the
subsequent cases of the Louts,’ and of Madrazo

et
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a Acton’s Rep. 240. & 1 Dodson’s Rep. 81, ¢ Id. 91.
d 2 Dodson’s Rep.
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v. Willes," the original seizure was held to be
unjustifiable, and consequently restitution was
decreed. But none of the important principles
settled in the other cases, are overruled in these
cases, which turn exclusively upon the point, that
the wrong first done in the unlawful seizure must
be redressed. In the case of La Jeune Eugenic?
the claim of a French subject wasrejected, asbeing
founded in a breach of the municipal law of his
own country, and the subject matter in contro-
versy was delivered up, with the consent of the
executive government of this country, to the sove-
reign of France, to be dealt with as he should
think fit. All these latter cases show, that where
the Court has rightfully obtained possession of
human beings, wha are claimed as slaves, it will
not restore them to their alleged proprietors, al-
though it may not go so far as to punish those who
are engaged in the trade, by the confiscation of
the vehicle in which it is carried on. )

But another view may be taken of this ~ub-
ject. The King of Spain, in his edict of 1817,
(before referred to,) informs us, that the slave
trade originated in motives of humanity, and was
intended to avoid the greater evils growing out of
the barbarous state of the African continent.
Suppose this to be a justrepresentation, and that
the trade formerly consisted merely in the trans-
portation of persons who were slaves in Africa, to
beslaves elsewhere; itis at last discovered, by the

@ 8 Darnwell and Ald. 353. The several cases cited, will be
found in the Appendix to the present volume of these Reports, (G
p. 40—48. b 2 Mason’s Rep.
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evidence taken before the British House of Com- 1825.
mons in 1790, by the investigations of the Afri-
can Institution, and by the reports of the Bri-
tish and Americannaval officers, to have entirely
changed its character. Slaves are no longer ac-
quired merely by capture in war, or by trade ;
" but frec¢ persons are seized and carried off by the
traders and their agents. Wars are instigated
by them, for the mere purpose of making slaves.
The persons thus enslaved are clandestinely
brought away, under circumstances of extreme
cruelty, aggravated by the necessity of conceal-
ment, and smuggled into every country where
the cupidity of avarice creates a demand for
these unhappy victims. May it not be asked, is
this trade ? Isit lawful? Has it not so changed
its nature as to have become prohibited ?

Again : supposing the slave trade not yet to
have become generally illegal; still it has be-
come so to the subjects of those countries who
have issued declarations against the trade. To
such the argumentum ad hominem may be fairly
applied, as Sir W. Scott saysin the Louss. Spain
and Portugal are among the countries who have
issued the most formal declarations against this
trade, although they have not yet taken the most
effectual measures to suppress it. By the trea-
ties between these powers and Great Britain;.
they have.stipulated the entire abolition. of the
slave trade north of the equator. But their au-
thentic declarations pronounce it to be unlawful
and inhuman, wherever carried on ; and the per-
mission to continue it south of the line can only

\ v/
The Antelope.
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affect them, and their subjects, and the powers
with whom they have made such treaties. Their
sybjects cannot avail themselves of the permis-
sion, so far as other nations are concerned.
Those nations have a right to look to the decla-
rations as authentic evidence of the understand-
ing of the Spanish and Portuguese governments,
as to the law of nations. )

But suppose they can avail themselves of the
permission to trade in slaves within the limits
prescribed by the treaties. The onus proband:
is thrown upon them to bring themselves within
those limits. ‘'This they have failed to do by sa-
tisfactory evidence.

And even if the law was in their favour, and
they had shown the trade in which they were en-
gaged to be within the limits permitted by the
treaties, such a general claim could not be given
in by the Consuls of Spain and Portugal for their
feliow subjects. The Court has a right to the
oath of the individual owners, as to their proprie-
tary interest, and to- explain the other circum-
stances of the case. Astothe Portuguese claim,
the owners are still unknown, and it is impossi-
ble that restitution can be made to the Consul, or
even to his government, merely upon evidence
that the Afticans were taken from a vessel sail-

_ ing under the Portuguese flag and papers, with-

out any specific proof of the individual proprie-
tary interest.

Lastly : if some of these -Africans were the
property of the claimants, some were not ; and,
failing to identify their own, they are not entitled
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to restitution of any as slaves, since among 1825.
them may be included some who are enfitled to
their freedom. The proof, by lot, which -was
substituted by the Court below for ordinary legal
proof, is not satisfactory, especially where a claim
to freedom conflicts with a claim to property..

v/
The Antelopes

Mzr. Berrien, for the respondents, stated, that
a reference to the transcript would show, that of
all the parties to this cause in' the Court below,
the United States, and the Spanish and Portu-
guese Vice-Consuls, aré alone before this
Court; and that the United States, acquies--
cing in all the residue of the decree, have appealed
from only so much as directs restitution to the
Spanish and Portuguese Vice-Consuls.

The allowance of “these- claims is resisted on
various grounds.

One prominent proposition pervades the whole .
of the opposite argument. Unless we can meet
and resist it, we must_submit to be its victims.
Tt asserts, that the United States have acquired
the possession of these negroes lawfully, without
wrong ; that with the-possession so acquired,
they have incurred the obligation to protect them ;
that all'presumptions are in jfavorem Lbertatis y
and, whatever the laws of other countries may
tolerate or ordain, having ourselves declared the
slave trade to be contrary to the principles-of hu-
manity and justice, we are bound, prima facie,
to hold that there can be no property in.a human
being. _

Vor. X. i1
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This proposition suggests the following inqui-
ries: :

1. Was the possession lawfully acquired ?

2. If so, does the right which is asserted ne-
cessatily follow ?

3. With a view to their own peculiar condi-
tion, can the United States exercise such a
power ?

1. The lawfulness of the possession will be
determined by considering the capacity of the
seizing officer to make the seizure, in connexion.
with the liability of the thing seized.

The seizure was made by John Jackson, com-
mander of the revenue cutter Dallas, belonging
to the District of Georgia; and wasmade off the
coast of Florida, while that was yet a province
of Spain. The right of Captain Jackson must'
have resulted from the authority given by his

‘commission, and the laws of the United States.

Tt did not result froin the act of 1799, provi-
ding for the establishment of revenue cutters ;
for this only authorizes thein to board vessels on
the coasts of their respective Districts, or within
four leagues thereof; nor from the acte forbid-
ding the slave trade, for these are directed only
against vessels of the United States, or foreign
vesselsintending to violate ourlaws by introducing
negroes into the United States. The President
is, indeed, authorized to employ the armed ves-
sels of the United States, to cruise on the eoasts
of the United States, or territories ti..reof, or of

a The Louis, 2 Dodson’s Rep. 238.
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Africa, or elsewhere, and to instruct them to
bring in all vessels found contravening those
acts. But the laws of the United States can
operate only on American vessels, on American
citizens on board of foreign vessels, or on such
vessels within the limits and jurisdiction of the
United States. Be#ides, itis not pretended, that
the revenue cutter Dallas had been selected as a
cruising vessel under these acts, or that Captain
Jackson had received any instructions from the
President of the United States. Neither can the
seizor derive any aid from the acts to preserve
the neutral relations of the United States; for
although the Courts of the United States will re-
store property taken in violation of these acts,
when it is found within their jurisdiction, yet they
do not authorize the cruisers of the United States
to rove the ocean in search of objects on which
-that jurisdiction may be exercised.

So far, then, as it depends on the official cha-
racter of the seizor, the act wae lawless.

. 'The thmg seized was a Spanish vessel, in the
possessmn of persons, some of whom were Ame-
rican citizens, who had captured it jure bellt,
under the flag of Artegas, or of Venezuela, and
in a vessel which had been fitted out, or whose
armament had been increased, in the United
States.

The right to seize for a violation of the acts
to preserve the neutral relations of the United
States, has been already spoken of ; but the ad-
verse argument considers these captors as pirates,
and asserts the right of every individual to war
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against them as enemies of the human race.
The answer is,

(1.) The seizure by Captain Jackson was not
made on that ground. The libel alleges the
seizure to have been made for a violation of the
act of 1818, prohibiting the slave trade.

(2.) The Courts of .the United States have de-
clined to decide, that such-an act would amount
to piracy.

(3.) To put himself in a situation to make this
seizure, Captain Jackson abandoned the duty en-
joined upon him by his commission, and thelaws
of the United States, by leaving the limits in-
trusted to his vigilance. If he had lost his ves-
sel, could he have justified himself before a
Court Martial ?

(4.) Butif these men were pirates, and lawfully-
brought in, then the Spanish property was, from
the moment of its introduction, under the protec-
tion .of the ninth article of the treaty of San Lo-
renzo el Real.

Neither have the United States acquired any
rights to enforce against these foreigners their
own speculative notions on this subject, in con-
sequence of their being acfors. All parties are
actors in a Court of admiralty, and these parties
only became so after their property had been
taken.into the custody of the Marshal, and at
the suit of the United States. But they were
entitled, under the treaty, to have restitution of
their property, without being .put to ether proof,
than that it was found in their possession.

2. If the possession had been lawfully acqui-
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red, could the Court refuse restitution on the 1825.
ground suggested ? A ed

The great case on this subject, is that of the
Lougs ;° our adversaries agree to refer the ques-
tion to its decision.

It is a singular mistake, to suppose that Sir W.
Scott directed restitution solely on the ground of
the unlawfulness of the seizure;-and thence to.
infer, that if the seiziire had been lawful, he
would have condemned. On the contrary, ad-

"mitting the lawfulness of the seizure, he decidés
expressly that restitution mast notwithstanding
be awarded.

3. With a view to their own peculiar situation,
could the United States maintain the doctrines
contended for ? It is said, that, having promul- -
gated our policy in relation to this subject, we
have thereby given a warning to slave traders,
which they are bound to respect ;—a pledge to the
rest of the world which we.are bound.to redeem.

" But what is this poli¢y, which we have thus noti-
fied to the world ? Itis to.be found in our laws, in-
hibiting the slave trade. The penalties of these
are denounced against our own vessels, and dur
own citizens, who shall engage in this traffic any
where ; and against foreigners and their vessels,
who pursue it for the purpose of introducing ne-
groes irito the United States. There is no warn-
ing to the subjects of Spain andPortugal, quietly
pursuing this traffic under the sanction of their
.own laws.

a 2-Dodson’s Rep. 243, 249, 264.
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The notion of the pledge is cqually visionary.
I find it difficult to form a conception of a pledge,
which the party making it can at any time ca-
priciously recall ; and yet no one doubts that an
act of the American Congress can, at at any mo-
ment, throw open the slave trade.

These considerations apart, would ¥ become
the United States to assume to themselves the
character of censors of the morals of the world
on this subject P—to realize the lofty conception
of the adverse counsel, and consider themselves
as the ministers of heaven, called to wipe out
from among the nations the stain of this iniqui-
ty 7 Might not the foreign claimant thus rebuke
them, in the strong language of truth? For
more than thirty years you were slave fraders ;
you are still extensively slave owners. If the
slave trade be robbery, you were robbers, and
are yet clinging to your plunder. For more than
twenty years this -traffic was protected by your
constitution, exempted from the whole force of -
your legislative power ; its fruits yet lay at the
foundation of that compact. The principle by
which you continue to enjoy them, is protected
by that constitution, forms a basis for your repre-
sentatives, is infused into your laws, and mingles
itself with all the sources of authority. Relieve
yourselves from these absurdities, before you as-
sume the right of sitting in judgment on the mo-
rality of other nations. But this you cannot do.
Paradoxical as it may appear, they constitute the
very bond of your union. The shield of your
constitution protects them from your touch.
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We have no pretence, then, to enforce against 1825.
others our own peculiar notions of morality. T Avalone.
The standard of morahty, by which Courts of
justice must be guided, is that which the law-pre-
scribes.

The learned counsel here proceeded to exa-
mine the evidence of proprietary interest, and in-

'sisted that (besides the other testimony) the offi-

{ cial interposition of 'the Portuguese government
supplied the place of proof of individual interest,
and established the legality of the traffic.”

. The objection to the décree of the Circuit
Court, on the ground that the distribution of
the negroes was directed to'be made by lot, was
answered by the following considerations :

1. It appearing that the negroes found on:’
board the Antelope consisted of three distinet
parcels, taken from Amencan,,Spamsh  and Por-
tuguese vessels, the obligation to protect the for-.
mer, was equal to, and not greater than,-that
which required the restoration of the latter. The
capture by Smith béing considered, as in the
argument of . our adversaries it is considered, as
piratical, the right of the Spanish claimant to
restoration under tiae treaty, was the primary
right, as founded on the treaty, which is the su-
premelaw; andin the fair construction of that
treaty, it extended to every thing found on board
the Spanish vessel. Then the proof which should
diminish that right, was to be fur~‘shed by those
who sought to diminish it.

a The Louis, 2 Dodsoi’s Rep 249. ¢
b The Bello Corrunes, 6 #heat. Rep, 152.
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2. It being ascertained that these negroes
were property, they were liable to distribution as
other property ; and, notwithstanding the asser-
tion to the contrary, the lot is often and legally
resorted to, to separate undivided interests.

3. As between the Spanish and Portuguese
claimants, no question on this point gan arise
here, because they have not appealed.

4. The United States cannot question this part
of the decree, because they have not only not
appealed from it, but have actually proceeded to
enforce it ex parte, and have received restitution
by lot of the negroes taken from the American
vessel.

The United States have, then, derived no right
to refuse restitution, from the manner in which
they have acquired possession.

They are not entitled, by law, or the stipula-
tions of treaty, to apply their speculative notions
of morality to the subjects of Spain and Por-
tugal.

They have ill-grounded pretensions in refer-
ence to this ill-fated subject, to set themselves
up as the moral censors of the civilized world.
Here is evidence of a proprietary interest to .sa-
tisfy the mind beyond a reasonable doubt, and it
is wholly uncontradicted; and the passport of
the King of Spain, and the ipterposition of the
government of Portugal, show, if there be any
necessity for it, the legality of the traffic, as to
their respective subjects.

On what ground. then, is restitution refused °
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It is said, the slgve trade is unlawful, contrary 1825.
to the principles of justice and humanity; and ;v

that no right can be derived from so nefarious a
traffic.

Our inquiry is, by what law, which this Court
is competent to enforce, is it inhibited ?

1. Isit contrary to the law of nations?

2. Isit contrary to the laws of the'sovereigns
of the claimants ; and can this Court refuse resti-
tution-for that cause ? _

3. Is it contrary to the laws of the United
States; and can those laws be enforced against
these claimants ? _

1. What is the slave trade, considered as a sub-
ject on which the law of nations can operate.
Slavery exists, and has from all time existed, in
Afriéa, and in many other countries. Where it
exists, there will, of course, be an interior traffic
in slaves, which the law of nations cannot touch.
It is only on the transportation of negroes be-
tween two countries mutually tolerating slavery,
that this operation is contended for. But this
transportation is but an tncident to the original
gin of slavery. If humanity nerves the arm of
the law, why is its force spent on the incident?
Why is it powerless in relation to the principal
wrong ? :

If the traffic in slaves be considered as in-
creasing the number of victims, by affording a
market for them, what is it then but anaggression
by the subjects of one nation on the rights of
another ? "If the nation forbids it, the offender
is punished by the municipal law ;- if the nation

Vor, X. 2
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permits it, she herself becomes the aggressor.

\w~ In cither case, how does it concern other na-

'I'IuAmeI

tions 7

The law of nations may be defined to be a col-
lection of rules deduced from natural reason, as
that is interpreted by those who adopt them, and
resting in usage, or established by compact, for
regulating the Intercourse of nations with each
other.

Rights and obligations are interior between
zovereign and people, and are regulated by the
manicipal law; or exterior, between bations
considered as moral persons ; and these are rego-
Iated by the law of natioms.

Now the sfave trade is not contrary to the na-
tural law of nations; because, until recently, it
was unjversally tolerated and encouraged. Itis
pot-contrary to the positive law of nations ; be-
eanse there is no general compact inhibiting it;
and nothing is more certain, than that the usage,
or compact, even of a majority of natioxs, cannot
pioduce rights or obligations among others. To
what ether evidences o: the law of nations can
we resort, except those of usage and compact;
the former interpreting the rules of patural rea-
gon, the latter stipulating thoze of positive insti-
tatian ?

From this general view it would seem, that the
glave trade iz untouched by the Iaw of nations.
Let us render cur inquiries more particular.

Is this traffic eonsidered._to. be contrary to the

hwgfnafmns,bytiaestate@zalandjmstsof
Rurope and America ?
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‘We are all aware of the conferences of the 1825.
Europcan powers on this subject, at Vienna, at 77 "/
Aix la Chapelle, and at Londen. Bat all the ef-
forts of Great Britain to have it so denounced,
were ineffectual. The marginal references point
to the answers of the several powers respectively,
and to the note and the answer of Lord Casile-
reagh ; and all of them distinctly show, that the in-
hibiting of thistraffic finds no place iri the code of
international law.*

The reports of various committees of Congress
in the United States, also clearly prove, that, m
the view of American siatesmen, this traffic is
not inhibited by the law of nations, since the ob-
ject of them all is to devise means by which it
may be o inhibited.*

After all, these conferences are only valnable
as evidence of opinion, since they counld not e5- -
feet any change in the law of nations. On this
subject the opinion of Sir W. Scofi is distincily
expressed, in the case of the Lowis=

Among jurists, we find the judges of the K. B.
in England, denying that the slave trade is con-
trary to the law of nations.*

And the same doctrine i3 aunnounced by Sir
W. Scotl, after the most- elaborate investigation,
in the case of the Lowmis.

a gtk Repost Afiicon Institotion. Russie, 20,21  France,
23, 4. Awria,26. Frussio, b Losd Castlereash, 19; 20,
31, 32

b ¥Vide Sppendiz Note L {A.} p. 1—32.

¢ 2 Dodscw’s Bep. 252,253.

d Madrazo v. Wiks, 3 Buzwell aad Al 333.

e 2 Dodson’s Rep. 210.
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The only opposing cases are those of the dme-
dier and La Jeune Eugente.t

And, first, of the Amedie. Itis most obvious,
that this case has not been considered by the
statesmen of Europe as establishing the doctrine
contended for. The conferences to which we
have just referred, look to a general compact
among nations, as the only mode by which this
traffic can be inhibited, and propose, by general
suffrage, to declare it piracy, admitting, at the
same time, that their views may be defeated by

_ the refusal of any one state. But if -the British

ministry had so considered this case, they would

‘most surely have availed themselves of it in

these ¢onferences. That it was not so viewed
by Sir W. Scott is most certain; or, bound as hig’
judicial: conscience was by the decision of the
Court of Appeals, he could not have pronounced
the opinion given in the case of the Louss. . The
argument in the case of the Amedie, is founded
entirely on the effect of the British act of parlia-
ment. Before the passing of that act, the learned
Judge declares, that no Court in England could’
have pronounced the slave trade to be illegal;
since, it is prima facte illegal every where, and
on principles of universal law a claimant is not
entitled to be heard in any Court. We inquire,

1. If, before the enactment of the British act
of parliament, the slave trade was net forbid-
den, how that act could have changed the univer-

a 1 Acton’s Rep. 240. b 2.Mason’s Rep. 409.
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gal law ? Itis said, that that act, proprio veigore, 1825.
rendered it, prima facte, illegal every where, in-
capable abstractly of* having a legal existence.
Are these not mere caballistic terms, too occult
for the apprehension of a legal mind ?

Consider the operation ascribed to this aet of
parliament. Jurisdiction, derived from place, is
confined to the territory of the sovereign, from
the person, to his own subjects; but here is an
aet of the British parliament, which, according
to 8ir Wm. Granf, operates locally throughout
all space, and personally over every individual in
the various- communities of nations. Sir W.
Scott holds a doctrine directly opposite to this,
.in the case so often cited.” It did not arise from
the loeality of the tribunal, for it was solemnly
held, in the case of the Maria,’ (the Swedish
convoy,) that this could not influence its de-

" cisions.

2. By what rule, other than that of sic »olo sic
fubeo,; did the Master of the Rolls throw the bur-
then of proof on the claimants ? It ig said, be-
cause the slave trade isillegal, contrary to justice
and humanity, that human beings are not the
subjects of property. The obvious answer is,
this is-a petitio principii. It assumes the very
question_in controversy. The case admits, and
so the fact was, that up to the time when this
act was passed, with the exception of America,
this traffic was every where lawful ; that property

v/
The Antelepe.

a 2 Dodson’s Rep, 239. b 1 Rob. Rep. 350.
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was acquired by <. If at that time it had become
otherwise, the change must have been effected by
some positive act. The assertion that such an
act existed, was an affirmative proposition. He
who made it was bound to prove it. Such isthe
opinion of Sir W. Scott, and of Sir J. M Intosh,

‘Nay, in the case of. La Jeune Eugenie, it is ad-

mitted, that a prohibitory act of the country of

_ which. the claimant is a subject, must concur

with the general law of nations, to authorize the

forfeiture. Now, if the onusbe on the claimant,

it is certainly not necessary for the libellant to
show a prohibitory act; all that in such case
is ‘essential is, that the: claimant should fail to
prove a permissive one. The opinion of Sir W.
Scott, in relation to this case, will be found in
The Fortuna, The Diana, and The Lours.?

3. How can even the rigid rule laid’down by
that Court be availed of 7 The Court expressly -
decline to decide -what will be the effect of the
proof, if made, declaring that a claimant, under
such circumstances, is not entitled to be heard
in any Court.” Of what avail, then, is the
proof?

4. 1 find a difficulty in understanding what
principles of the law of nations are not general
in their operation, and yet the inh:vition of the
slave trade is said not to be one of the general
principles of that law.

5. The argument seems to me to be self-de-

a 2 Dodson’s Rép. 242. 27 Eng. Parl. Deb. 253, 254.
b 1" Dodson’s Rep. 85.95. 2 Dodson’s Rep. 210. 260.
¢ La Jeune Eng. 2 Mason’s Rep. 409.
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structive: It admits, that this novel principle 1825,
cannot be enforced against the subjects of those m
nations whose municipal regulations permit it.
One of two things seems to follow. Either the
slave trade is not contrary to the law of nations,
or the municipal law may permit what the law of
pations forbids: Can any single natien control
the universal law ? strike piracy from the law
of nations? or deprive a belligerent of the rights
of contraband, or of blockade? . The learned
Judge, in'the ‘case of La Jeune Eugente, thus
solves this difficulty. If a nation permits this
traffic, the wrong is confined to the nation in-
jured ; and other nations are neither -bound nor:
permitted to interfere. But the question recurs,
what is the consequence, if a nation inhibit it?
The offence must be against the power inhibit-
ing, not,»surely, against other nations, who, ex con- .
cessis, had no power either to inhibit, or to_per-
mit. On this point, also, we are fortified by the
opinion of Sir W. Scott." ‘

The case of the Amedie may, then, we think,’
be considered as an. expenment a trial of the
legal mtelhgence of Europe and America, and
affords no safe guide for the decisions of this
tribunal.

It is obvious to remark, that the case of Lea
Jeune Fugenie is referred to by our adversaries
under.circumstances. of some singularity. The
pnnclples advanced by the learned Judge, in de-
livering his opinion in that case, are maintained

P Dodson’s Rep. 251.
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by our opponents, while they revolt from the
conclusion to which those principles conducted
him. What we ask in this case, is precisely
what was done in the case of La Jeune Evgenie,
that the property should be restored to the con-
sular agents of Spain and Portugal ; and yet that
very case is relied upon as an authority against
this concession.

The proposition, that the slave trade is incon-
sistent with the law of nations, is maintaiaed on
the following, among other grounds, in the case
of La Jeune Eugenie :

1. Its accumulated wrongs, and consequent
inconsistency with that code.

« It is of this traffic, in the aggregate of its
accumulated wrongs, that I would ask,” (says
the learned Judge,) * if it-can be consistent with
the law of nations ?”’

To us, the inquiry seems to be vain and nu-
gatory. The gravamen of the question is equally
applicable to any other act of-atrocity, and to
any other code of laws. Murder, robbery, &e.
&c. are attended with accumulated wrong.
They, too, are inconsistent with the principles of
justice and humanity, which lay at thie foundation
of international law. Do the laws which forbid
these crimes, therefore, form part of that univer-
sal law? are they governed by it, or. punished
by it? _

2. Again it is said, the law of nations is de-
duced from the general principles of right and
justice ; that whatever can be deduced from these
principles as applicable to nations, and to the
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nature of .moral obligation, exists theoretically in 1825.
the law of nations,and may be enforced. m

It seems.to us, that nothing is gained by the
first of these propositions. The principles of
right and justice, it is most certain, are capable .
of being applied equally, to the law of nations,
and to the municipal law ; to nations and to in-
dividuals. But the question here is,-whether, in
their application to the concerns -of individuais,
by the act of one or more nations, or of any num-
ber less thaw the whole, they do not rather.con-

. stitute a part of the municipal law of the nations
applying them, than of the general law of na-
tions? ' '

The second proposition appears to usto be too
broad. Without doubt, it is the right and duty
of every nation to prohibit crimes, and ‘among
‘others this erime. It is entirely consistent with
moral obligation. that they should do so. "What -
then? Is the act of a single nation, fulfilling this
duty, less simply municipal,because the morality
of the act which it performs is of universal obli-
gation, equally affecting all nations?

3. It is urged, moreover, that the slave trade
js in violation of some of the first principles
which ought to govern nations. The assertion
is unquestionable. But may not the same thing
be said of many acts, which are confessed y the
objects of municipal regulations alone ? £ mug-
gling often begins in perjury.. Itis prose wuted
in violation™ of the duty of the citizen. Its ten-
dency is to corrupt the morals of the commt nity.
It sometimes eventuatgs in murder. Is an

Vor. X. 3
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offence cognizable by the law of nations as an in-
fraction of that law ? _

For these reasons, we submit to the Court,
that restitution cannot be refused on the ground
that the slave trade is contrary to the law of na-
tions. :

(2.) Is the traffic contrary to the laws of Spain
and Portugal ; and can the Court enforce those
laws by refusing restitution ?

1. The preceding @rgument, the decision in
the Louts, and even that of La Jeune Eugente,
are referred to, to prove that, as to this point, tne
burthen of proof is on the appellants. They
must show a prohibitory act.

2. If the burthen of proof be with us, we have
furnished the evidence. The royal passport, and
the order of the Portuguese government, are de-
¢isive on this point. The sanction of the colo-
nial Governor was considered sufficient in the
case of the Diana.

3. The laws of Spai and Portugal are merely
municipal, and, from thu very nature of their pro-
visions, incapable of enforcement by the Courts

of the United States.?

4: Each sovereign has aright to the forfeiture,
from the time of the commission of theact. He
has the right of remission, and of pardon. Es-
pecially he has a right to decide, in his own tri-
hunals, on the conduct of his own subjécts, in
relation to his own laws. A monarch, or a na-

a 1 Dadson’s Rep. 95. _
b 4th Report Afr. Inst. Abstract, &e. 26.
¢ 2 Dodson’s Rep. 256.
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tion, stripped of these necessary attributes of 1825,
sovereignty, would cease to be sovereign. Them
attempt by:the United States to enforce these
laws would be a usurpation.

(3.) Can this Court apply the laws of the Uni-
ted States to-this claim of foreign subjects?

1. The question bas been answered in the
preceding argument. The laws.of the United
Ptates are strictly municipal, confined to citizens
of the United States, to pefsons committing
offences on boatd vessels of the United States,
to foreigners secking to introdute negroes into
the United States. 'The claimants are not within
these provisions.

2. Though the law of the United States has
made this traffic piracy, it has not, therefore,”
made it an offence against the law of nations.
The Junsdxctxon of the Circuit Court of the Uni-
ted States is exclusive for the punishment of this-
offence. Besides, no particular nation can in-
crease Or’ diminish the'list of offences pumsha«-
ble by the law of nations.®
" Such, ih the opinion of the Judge of the High
Court of Admiralty in England, is the only legiti-
mate operation of the British act of parliament
on this subject.’. Such, in the opinion of Con-
gress, is the necessary limitation of ours.®

Mr..C. J. Ingersoll, on the same side, insisted,

a Rutherf. 488. 491.

b 2 Dodson’s Rep. 289. .

¢ 'Vide Appendiz,Note I.(A.) Report of -Committee of the
House of -R 'presentatives, 1824, 1825.
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that there was no evidence in the cause which
sustained the allegation, that this vessel was {found
hovering on the coasts of the United States when
she was seized ; apd if it were so, that Would
furnish no- sufficient reason for refusing restitu-
tion to the Spanish and Portuguese claimants,
who were unaffected by the misconduct of the
piratical captors -of their property.® Here the

“capturing vessel was illegally equipped in our

ports, and the libellaiits have established their
claim to the property in question under the laws
of their own country. The original capture was
not only made in violation of our neutrality, but
was an act of piracy, and the duty of making
restitution becomes imperative under the treaty
with, Spain. It appears, from the trcaties and
edicts which have been referred to, that the slave
trade was then tolerated by Spain and Portugal
south of the equator; and, consequently, the
presumption is, that Africans, obtained within
the  permitted limits, are legitimately held as
slaves. This presumption is as strong as that
which prevails in those States of the Union
where slavery éxists. Nome of the judicial de-
cisions cited have gone the length of asserting,
that the nations who have prohibited the slave
trade can compel others to join in that prohibi-
tion. The case of the Amedyie itself, as explain-.
ed by Sir W. Scott in the Diana,’ does not ex-
tend the principle by which the general prohibi-

a The Josefa Segunda, 5 Wheat. Rep. 338.
b 1 Dodson’s Rep. 98, 99.
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tion is to be enforced in the Courts of another 1825.
country, to the case of claimants engaged in them
trade permitted by the_ law of their own -coun-
iry.. - .
Is, then, the slave trade contrary to the law of
nations ?
That law is a body of political ethics applied.
to nations. Not bemg reéduced toa written code,
' we must-seek for it in the elementary Wntmgs of
publicists ; in JHdlClal precedents, and in gene-.
ral usege and -practice.* Sir W. Scott adds-to
these ample sources the more limited and appro-
priate standard of ancient and admitted practice,
not-only by treaties, but-by the laws, ordinances,
. and formal transactions of cmhzed States.® The
great men whe drew up the report upon the Si-
lesia loan, declare the law of nations. to be
« founded on justice, equity, convenience, and.
the reason of the thing, and confirmed by long
usage.”

As'to the judicial precedents, they neutra.hze
each other, if; indeed, the authority of the ori-
ginal case of the Amedie be not entirely subvert-
ed by that of Madrazo v. Willes, and the admi-
rable judgment of Sir W. Scott in' the Lowis
To the new conventional law which is now at-
tempted to be. established in the world, the Uni-
ted States have not yet become parties. We
cannot enforce the treaties between other pow-
" ers, by which the African slave trade is de-

a United Stdtes v, Sinith, 5 WZeat. Rep. 160.
b Lé Louis, 2 Acton’s Rep. 249.
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1825. woumced as centrary to humanity and justice, and
MH prohibited to their subjects. No jurist has
been cited, fram the earliest to the most recent,
who has pronounced the trade contrary to the
pesitive law of nations. So that the Court is
left entirely to the light of reason in determin-
ing the question whether it be contrary to the
Iaw of nature, as properly applied to the conduct
of mations and states.

K this prokibition be a part of the law of na-
Hons, it must be of the modern law of Ewropean-
pations. Are the United States parties to that
law? And if they are, can they enforce its penal
sanétions against other nations not parties to it?

Many principles have been at varions periods
aszerted bv eanfederacies of nations, which have
altimately fiiled to obtain a place in tue general
code of nations. The principles of the armed
neutrslity of 1780, were maintained by nearly
all the pewers of Europe against Great Britain

“alone; and yet her doctrines have not ceased to
regulate the conduct of nations engaged in war.
Ft is, at least, doubtful which is the true law of
estions. 'The sapposed inconsistency of the
slave trade with the law of nature, will not alone
condemn it in the viewofa%mtofj&sﬁpe,sq
as to suthonze all nations .o treat it as a crime,
o _3 enforce its prelubition by the eonfiscation
of the property of those engaged iz it. It be-
comes all reflecting nien to think sericusly, and
speakcannously, on the subject of the illegdlity of
atrade, which wes once universally participated in
by the civilized nations of Europe and America.
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This fact is avowed by all the speakers on both  1825.
sides of the abolition question, in the British par- 5 >3
liament. It is matter of notorious histery, that
both in ancient and modern Ewrope, the condi-
tion of slavery, and the commerce in slaves, were
sanetioned by the universal practice, and law of
pations. 'The very definition of slavery in the
civil Jaw, which has been copied by wrllers on
public law, shows, that it was an insfitufion esta-
blished by positive law, agamstﬂ:elawafmm
Servitus est constilulio juris geniium, qua quis
dominio alieno cowdra naturam, subjicitur® The
old conimon law writers are fall of the subject
of villeinage, which, it is well known, was not.
abolished"in Englzmd il after the period when
the African siave trade commenced. The offence.
of vagraney was punished with slavery by ‘the
statute, 1 Edw. VL e. 35 The first case relating -
to the Afiican slave trade, is that of Bulis ¥.
Pen, determined in the 20th- of Charles 11,
being trover for negroes. The speeial verdiet
found, that they were usually bought and seld in’
India? Inka subsequent case, frover was broaght
for a negro in England. Holt, C. J. said, that
trespass was the kind 'of action, but that Zrover

' a Hollam, Middle Ages, vol. 4. p.221. Gibbex’s Decline aud
Fal,vol. 1. p. 63.
" b Domat, Loiz Cir. Prél tit. 2. §2. Wood’s Inst. Tmp.
and Civ. Law. 2rirod. 93, Grotius, deJ.B.acP, C,2. ¢ 5.-
§27. Puffend.b.3.2.§38. 1 Rutherf b.1.<.20.p. 474 Bynk
Queest. Jur. Pub. L i. < 3. p. 20. Dx Ponceau’s Transl.

¢4 Reeve’s Hist. Law, 451.

A2 Keebl. 785. 2.Ler. 201.
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would lie, “if the sale was in Virginia.” Other
cases turn upon questions as to the form of ac-
tion, but they all concur in establishing the right
to this species of property. In1689, all-the Judges
of England, with the eminent men who then filled
the offices of Attorney and Solicitor General,
concurred in opinion, that negroes were ¢ mer-

chandise,” within the general terms of the Navi-

gation Act® The famous case of Somerset,
whilst it determined that negroes could not be
held as slaves in England, recognised the exist-
ence of slavery in'the colonies, as does the whole
legal policy, both of that country and of France.”
The slave trade was long the subject of negotia-
tions, treaties, and wars, between different Eu-
ropean States, all of which consider it as a law-
ful commerce. The very declarationgin the re-
cent European Congresses, and the negotiations
between-Great Britain and the United States, all
show that the slave trade has not yet been pro-
hibited by any thing like the unanimous consent
of nations, so as to make it absolutely unlawful
in the view of a Court of the law of nations.
The United States have done all in their
power,' consistently with their constitution, to
abolish the trade. But they have sought to abo-
lish it by municipal meansonly. They have pro-
hibited it to their own citizcns, not only by the or-

. @2 Salk. 666. 1 Lord Raym. 146. > Mod. Rep. 185. Cartk.
596.

b 2 Chalmers® Opinion of Eminent Lawyers, 263.

¢ Cobbett’s State Trials, vol. 20. p. 1.

d Velin. Ord. de la Mar. liv. 2. tit. 1. dz Capitaine, art. 16.
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dinary penal sanctions of revenue and trade laws ; 1825.
but they have madeit a criiinal offence, and pu- 57, o~
nished it as piracy. No treaty has yet been ratified

with any foreign power, by which they engage to
co-operate with the United Statesin the prohibi-

tion ; and yet the Caurt is called on to anticipate,

by judicial legislation, the exercise of the treaty
making power, and to refuse restitution to the
subjects of Spainand Portugal, of that which they

claim as their property, under the laws of their

own country. This property has been brought

into our jurisdiction in consequence of its having

been taken from the possession of the ongmal
owners, by armaments fitted out in our ports in

violation of our neutrality. The duty of resti-
tution is therefore plain, under the laws and trea-
ties of the Union, and the uniform decisions of |
this Court.

The learned counsel also entered into a minute
and elaborate examination of ‘the proofs of pro-
prietary interest, and seiterated many of the
grounds of argument insisted on by his asso-

"ciate. But as they have been already fully stated
in the report of Mr. Berrien’s argument, it has
not been thought necessary to repeat them.

The Attorney General, for the appellants, in
reply, answered the objection, that the only gues-
tion presented by the pleadings, on the part of
the United States, was, whether this was a trade
in breach of the Slave Trade Acts? He insisted,
that as the libels filed by the Spanish and Portu-
guese Consuls, demanded restitution upon the

Vor. X. 14
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ground of the illegal armament ir our ports, aad
the claim, or defensive aliegation, given in by the
United. States, resisted that demand upon &0
specific grounds: 1st. That the Africans were
taken on board with intent to import the same,
&ec.; and. 2dly. That the vessel was found hoyer-
ing on the coast with the same persons-on board;
if the testimony disclosed a case on which it
would be proper for the United States to inter-
pose, which was not reached by the pleadings,
the consequence would be, not that the decrees.
should be affirmed. but that the cause would be.
remanded, with directions to amend. And,sup-
posing the United States to have made no case.

- by their pleadings, the questien was, have the

libellants made a case which justifies the.decree ?
'The Africans are parties to the camse, at least
such of them as are free; and even if the other
parties.had colluded to make a case for restitu-
tion, they would still have been entitled to the
protection-of the Court.

As to the seizure by the revenue cutter, he In-
sisted that it was justifiable under the Slave
Trade Act of the 2d of March, 1807, s. 7. which
forfeits * any ship or ovessel found hovering on
the coast of the United States, having on board
any negro, mularo, ar person of colour, for the
parpose of sellmg them as slaves, or with inient
to'land the same in any port or place within the
jurisdiction of the United States.” This aet
made no distinction as to the nationsl character

- of the ship, whether it belonged to citizens or

foreigners. So, also, the act of the 15th of
Marv. 1820. c. 113, s. 5. makes the slave trade
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piracy, where it is carried on by citizans of the 18%5.
United States. So that, whether we -egard thie ~7~"~/
predicament of the vessel, or of the persons en- "
gaged in the transaction, the seizur: was fully
warrented by the laws ‘applicable to the case.

Captain Jackson performed only an act of duty

in capturing and bringing in the vessel for adju-
dication.

The question, then, recuts; what was the con-
dition of the Africans thus brought in, as defined
by our laws ; which must be the rule tc guide the
defermination of the Court. They are placed
under the protection of those laws, and are,
prisaa facie, free.  On whom, then, is the onus
probandi tBrgwn? Being here rightfully, they
aré under the protection of our laws dind Courts
of justice. ~No person can claim a right to take
them from the custody of the Court, and carry
them away into sfavery, but those who can prove
them to be slaves; who can prove it, by such
evidence as ought alone to be held sufficient ina
question of freedom or slavery. This view of
the case settles the question of the burthen of
proof. He who would seek to disturb the appa-
fently rightful condition of things, assumes the
Burthen of proving his own right. This is the
ordinary doctrine of the Court of Admiralty, if
f.x: geizire has been rightful, and the casé-is;
premid facie, a case for cofidemnation. The
orus probandi is thrown wpon 'the claimant fo
prove Bis property, and his right to restitution.
Bu, iA the present case, the rule is pecaliarly
apiplicable, and the eleatness and fulness of the
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proof ought.to be in proportion to the impor-
tance of the matter in controversy. The case is

one of human liberty. The Africans stand be-

fore the Court as if brought up before it upon, a
labeas corpus. Suppose them here, on such a
process, asserting their freedom, and claiming
your protection ;  what kind of proof would you
exact from those who claim ‘to hold them in
slavery 7 Most certainly you, would not demand
inferior evidence to that which you require in a
case of life or death, The witnesses must pre-
sent themselves fairly before you. Their state-
ments must be clear and consistent, and such-as
to command the confidence of the Court. They
must be sustained by the documentary evidence ;
and, where any doubt is left, the decision should

. be in favorem libertatss.

The claimants wish the Court to consider this
as a question exclusively between Spain on one

" side, and the United States on the other, in which

these persons are to be considered as ¢ effects,”
and “ merchandise,” taken by pirates, and as
such liable to restitution under -the stipulations
of the treaty of 1795. But is the Court at-
liberty so to consider them, under the laws of our
own country? Some of them are confessedly
free, because the decree has established the fact.
Which of them are slaves,.it is impossible to de-
termine - by any rule of evidence known to our
practice. The claimants must prove their pro-
perty ; and this involves the necessivy of proving
that these persons are property. They must
prove that they are property, and that they are
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their property. Possession may be a sufficient
wndictum of property, in those places where the
local law makes a particular subject property.
The local laws of some of the States, generally
make persons of colour, prima facie, slaves, and
throw the burthen of” pfoof upon them to show
the contrary. But even in those Stutes, the
possession of a newly imported -African would
not be evidence of property. The question,
therefore, recurs, is it enough to justify'the Court
in delivering up these persons to the partles for
‘whom they are claimed, to.show a poss»ssmn on
the-high seas ? Is the mere possession of such
persons a sufficient. evidence of their slavesy to
justify it in restoring them as claimed ? -The
question is not whether the cruisers of the Uni-
ted States have a right to seize a Spanish slave
ship upon the high seas, bring her in for adjudi-
cation, and throw the burthen of proof of pro-
prietary interest upon the claimants. Any such
right of interference with foreign states, their
subjects, or people, is disclaimed. But these
people are here, in the custody of the Court,
without any invasion of the sovereignty of fo-
reign nations on our part; for the piratical vessel,
which ‘took them out of other vessels sailing
under Spanish and Portuguese colours, was not
acting under the authority, or upon the responsi-
bility of the United States. They are brought
here by a seizure authorizéd by our own laws,
and perfectly consistent with the sovereignty and
independence of Spain -and Portugal. The
laws, under which they were seized and brought
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in, declare them to be entitled to their freedom.
Can the Court surrender them as slaves upon no
other proof than mere naked possession? ‘Is
the possession of Africans, on the coast of Africa,
sufficient evidence of title, per se, witlout con-
necting that possession with any law, inférna-
tional or municipal, to justify the Court in taking
an active part in consigning to slavery these per-
sons, thus placed under its protection?-

It is unnecessary for the United Statesto show,
that the possession was prima facie, wrongful.
The opposite parties, who call upon the active
aid of the Court to maintain that possession,
must prove that it was rightful.

The real question, then, is, whether the mere
possessiop, under such circumstances, is suffi-
cient evidenée of title, not as against the United
States, but as against these Africéms? The Court
will not shut their eyes to what is passing in the

"world. Stch a possession may be evidence of

titke in some of the States of this Union, and ia
the European colonies. It might have been so
formerly on the coast of Africa. Butitis not so
now, even under the municipal laws of Spain and
Portugal. Both of these powers bave prohibited
the slave trade on the coast of Africa to the
north of the line, since 1815. It was prohibited
long before by the United Statgs and Great Bri-
tain, on every part of the coast, and of the world.
K has been prohibited by France, Holland, and
all the principal maritime states of Europe.
Under these - rcumstances, it is impossible for
the Court to - v, that possession or the coast of
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Africa is so habitually found in connexion with
right, under the municipal laws of the country to
which the vessel belongs, as to constitute prima
facie evidence of property. The presumption
ought rather to be reversed. The natives of
Africa, however imperfect may be their civiliza-
tion, compose an independent nation. By the
general law of nations, .they are -as free as the
Spaniards, or the Portuguese. Hence, it may be-
seen,ythat the mere possession of an African,
claiming him as a slave, by a Spanish ship, on
the coast of Africa, would ‘no more prove the
African a slave, than the possession of a Spa-
niard, by an African ship on the ¢oast of Spain,
would prove the Spaniard a slave. The actual
possessor must, therefore, show some other right
than mere possession. The Spaniard alleges,
that it has been the practice of the civilized- and
chnstlan nations of Europe, to make slaves of
the Africans for three centuries; and hence, that,

by the law of nations, he has.a right to niake_
slaves of them. The African opens the volume-
of the law of nations, and shows, that the foun-
dations of that code are laid in justice and huma-~
nity, and that no legitimate right can grow out of
a-violation of these principles If he is answer~
ed, that the trade had its origin in humane motives,

he may well upbraid us for such a vindication. Ner
does the existence of slavery in the United:States
form- any excuse or paﬂiatic')n, for perpetuating,

‘and extending the guilt and misery of the slave

trade. Blavery was introduced among us, during
our colonial state, against the solemn remon-
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strances of our legislative assemblies. Free
America did not introduce it. She led the way
In measures for prohibiting the slave trade. The
revolution which made us an independent nation,
found slavery existing among us. It is a calami-
ty entailed upon us, by the commercial policy of -
the parent country.® There is no nation which
has a right to reproach us with the supposed in-
consistency of our endeavouring to extirpate the
slave trade as carried on between Africa and
America, whilst at the same time we are compel-
led to tolerate the existence of domestic slavery
under our own municipal laws.

It may well be asked, whetker Africa is without
the pale of the law of patfions. Are not Afri-
cans in their own country, under the protection
of that law? If jt be answered, that the condition
of slavery has existed from time immemorial,
growing out of the exercise of the rights of war,
a$ understood and practised in that barbarous
country, it may be replied, that those very wars
have been stimulated by the arts and avarice of
the slave traders. This fact is shown by the
most conclusive evidence, in the examinations
before the House of Commons in 1791. It ap-
pears also by the more recent reports of the
American and British naval officers, and the
agents of the London African Institution, and
American Colonization Society. Unless, there-
fore, the slave traders can derive aright, founded

a Hargrave’s Argument, in Somersett’s case, 11 State Trials,
346.
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upon wrong practised at their instigation, this 1825
argument cannot avail them.

Their possession, then, derives no support
from the law of nations. Supposing that by the
municipal law of Spain these persons are slaves,
whilst by your law they are free; being brought
" into this country witliout any trespass on the sove-
reign rights of Spain, is the Court bomd to re-
store them from comity ? If the general law of
nations binds us to-do this, it alzo binds us to de-
liver up persons charged with crimes, or even
with political offences. But this is a principle
which has been repndiatéd by all nations.* The -
stipulation in the Spanish treaty, by which we aie
bound to ‘restore the ships and effects, or mer- -
chandise of Spanish subjects, whea ceptured
within our territorial jurisdiction, or by pirates on
the high seas, does not apply. These Africans -
are not “ effects,” or “ merchandise.” To say
that they are so, is to beg the whole question in
controversy. The opmlons of the twelve Judges
of England, and of the law officers of the Crown;
in 1689, which havebeen cited to show that negroes
were considered as merchandise, within the terms
of the Navigation Act, only prove that they were
6 considered at that time with reference to the-.
British colonies, into which their importation was
then permitted. Even at that period, negroesin
England were not considered as merchandise, or
the objects of traffic, or liable: to be held in ser-
vitude. Every thing must depend upon the law

e/
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a Somersets™- Case, 11, State Trials, 30, 345,
‘7OL.. X: ) 18
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1825. prevailing at the time and place. By the law ap-
mplicable to this case, these persons are free ; they
annot, therefore, be considered as merchandise

or effects within the treaty.

March3sth. M. Chief Justice Magrsmarn delivered the
opinion of the Court, and, after stating the
case, proceeded as follows:

"In prosecuting this appeal. the .United States
assert no property in thermsselves. They appear
in the character of guardians, or next friends, of
these Africans, who are brought, without any act
of their own, into the bosom of our country, in-
sist on their right to freedom, and submit their
claim to the laws of the land, and to the tribu-
nals of the nation. :

The Consuls of Spain and Portugal, respec-
tively, demand these Africans as slaves, who
have, in the regular course of legitimate com-

_ merce, been acquired as property by the subjects
of their réspective sovereigns, and claim their -
restitution under the laws of the United States.

How fartbe Ty examining claims of this momentous impor-

ateary tohe tance ; claims in which the sacred rights of liberty

and nasons. and of property- come in conflict with each other ;
which have-drawn from the bar a degreg of talent
and of eloquence, worthy of the questions that
have been discussed ; this Court must not yield to.
feelings which might seduce it from the path of
duty, and must obey the mandate of the law.
That thé course of opinion on thv slave trade
should be unsettled, ought to excite no surprise.
The Christian and civilized nations of the world.
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with whom we bave most intercourse, have all
been engaged in it. However abhorrent this
traffic may be to a mind whose origit.al feelings
are not blunted by fumiliarity with the practice,
it has been sanctioned in modern iimes by the
laws of all nations who possess distant colonies,
each of whom has engaged in it as a common
commercial business which no dther could right-
fully. interrupt. It has. claimed all the sanction
which could be derived from long usage, and gene-
- ral acquiescence. 'That trade could not be con-
sidered as contrary to the law of nations which
was authorized and protected by the laws of all

115
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" commercial nations ; the right to carry on which

was claimed by each, and allowed by each.

The course of unexamined opinion, which was -

founded on this inveterate usage, received its first
check in America ;" and, as soon as these States
" acquired the right of self-government, the traffic
was forbidden by most of them. In the begin-
ning of this century, several humane and enlight-
ened individuals "of Great Britain devoted them-
selves to the cause of the Africans ; and, by fre-
quent. appeals to the nation, in which the enor-
mity of this commerce was unveiled, and exposed
o the public eye, ‘the general sentiment was at
length roused against it, and the feehngs of jus-
tice and humanity, regaining their long lost ascen-,
dency, prevailed so far in the British parliament
as to obtain an act for its abolition. ‘The utmost
efforts of the British government, as well as of
that of the United States. have since been as-
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siduously employed in its suppression. It has
been denounced by both in terms of great seve-
rity, and those concerped in it are subjected to
the heaviest penalties which law can inflict. In
addition to these measures operating on their
own people, they have used all their influence to
bring other nations into the same system, and to
interdict this trade by the consent of all.

Public sentiment has. in both countries, kept
pace with the measures of government; and the
opinion is extensively, if not universally enter-
tained, that this unnatural traffic ought to be sup-
pressed. While itsillegality is asserted by some
governments, but not admitted by all; while the
detestation in which it is held is growing daily,
and even those nations who tolerate it in fact,
almost disavow their own conduct, .and rather
connive at, than legalize, the acts of their sub-
jects; it is not wonderful that public feeling
should ‘march somewhat in advance of strict law,
and that opposite opinions should be entertained '
on the precise cases in which our own laws may
control and limit the practice.of others. Indeed,
we ought not. to be surprised, if, on this. novel
series of cases, even Courts of- justice should, in
some instances, have carried the principle of sup-
pression farther than a more deliberate consider-
ation of the subject would justify.

The-Amedie, (1 Acton’s Rep. 240.) which was
an American vessel employed in the African
trade, was captured by a British cruisér, and con-
demned in the Vice Admiralty Court of Tortols.
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An appeal was prayed; and Sir William Grant,in 1825.

delivering the opinion of the Court, said, that the
trade being then declared unjust and unlawful by
Gtreat Britain,.‘ a claimant could have no right,
upon principles of universal law, to claim restitu-
tion in a prize Court, of human beings carried as
his slaves. He must show some right that has
been violated by thé capture, some property of
which he has been dispossessed, and to which he
_ought to be restored. In this case, the laws of
the claimant’s country allow of no right of pro-
perty such as he claims. There ean, therefore,
be po right.of restitution. The consequence is,
that the judgment must be affirmed.”

The Fortuna (1 Dodson’s Rep. 81.) was con-
demned on the authonty of the Amedze, and the
same principle was again affirmed.

The Diana (1 Dodson’s Rep. 95.) was a Swe-_

dish vessel, captured with a_eargo-of. slaves, by
a British cruiser, and condemned in the Court of
Vice Admiralty at Sierra Leone. This sentence.
was reversed on appeal, and ‘Sir William Scott,
in pronouncing the sentence. of reversal, said,
“ the condemnation also toak place .on.a princi-
ple which this Court cannot in any manner re-
cognise, inasmuch as the sentence affirms, ¢ that
the slave trade, from motives of humanity, hath
been abolished-by most eivilized nations, and 'is
not, at the present time, legally authorized by any.’
This appears to me to bean assertion by no means
sustainable.” The ship and cargo were restored,
on the principle that the.trade was allowed by
the laws of Sweden.

v/
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1825. The principle common to these cases is, that
the légality of the capture of a vessel engagedin
the slave trade, depends on the law of the coun-
tryto which the vessel belongs. Ifthatlaw gives
its sanction to the trade, restitution will be de-
creed; if that law prohibits it, the vessel and
cargo will be condemned as good prize..

This whole sabject came on afterwards to be
considered in the Lowuis, (2 Dodsorn’s Rep.238.)
The opinion of Sir William Scott, in that case,
demonstrat:s the attention he had bestowed upon
it, and gives full assurance that it may be con-
sidered as settling thelaw ir the British Courts
of Admiralty as far as it goes.

The Louis was a French vessel, capturedon &
slaving voyage, before she had purchased any
slaves, brought inito Sierra Leone, and condemned
by the Vice Admiralty Court at that place. On
an appeal to the Court of Admiralty in England,
the sentence was reversed. ]

" "In the very full and elaborate opinion given on
this case, Sir William Scott, in explicit terms,
lays down the broad principle, that the right of
searc? is confined to a state of war. Itisa right
strictly belligerent in its character, which can
never be exercised by a nation at peace, except.
against professed pirates, who are the enemies
of the human race. The act of trading in slaves,
however detestable, was not, he said, “ the act of
freebooters, enemies of the human rice, re-
.nouncing every country, and ravaging every com-
try, in its coasts and vessels, indiscriminately.”
It was not piraev.

e 4
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He also said, that this trade could not be pro- 1825.
nounced contrary to the law of nations. “A m
Court, in the admjinistration of law, cannot attri-
bate criminality to an act where the law imputes
none. It must look to the legal standard of mo-
rality; and, upon a question--of this nature, that
standard must be found in the'law of nations, as -
fixed and evidenced by general, and ancient, and
admitted practice, by treaties, and by the general -
tenor of the laws and ordinanceg, and the formal
transactions of civilized states; and, Iooking'to
those auothorities, he found a difficulty ih main-
taining that the transaction was Iegal]y crimi-
nal.”

‘The right of visitation and search being strictly.

a beﬂig’erem right, -and the slave_ trade being -
' neither piratiedl, .tor contrary to the law of na-
tions, the principlé is asserted and maintained

with great stréngth of reasoning, that it cannot
be exercised on the vessels of ‘a foreign power,

unless permitted by treaty. France had refased
to assent to the insertion of such an article in her
treaty with Great Britai~ .and, consequently, the

- right eould not be exerciséd.on the high seas bya
British cruiger on a French vessel.

“ It is pressed asa difficulty,” says the Judge,
<« what ig to be done, if a French slnp, Iadenmth
slaves, is bmught in? I answer, without hesita-
tion, restore the possession which has been un-
lawfully devested ; rescind theillegal act done by -

- yoar own subject; and leave the foreigner to the
justice of his own country.”

Thisreasoning goes far in support of the pro~
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1825. posiuon, that, in the British Courts of admiralty,
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" the vessel even of a nation which had forbidden
the slave trade, but had not conceded the right of
search, must, ifwrongfully brought in, be restored
to the original owner. - But the Judge goes far-
ther, and shows, that no evidence existed to prove
that France had, hy law, forbidden that trade.
Consequently, for this reason, as well as for that
previously assigned, the sentence of condemna-
tion was reversed, and restitution awarded.

In-the United States, different opinions have
been entertained in the different Circuits and
Districts ;- and the subject is now, for the first
time, before this Court.

The question, whether the slave trade is prohi-
bited by the law of nations has been seriously
propounded, and both the ‘affirmative and nega-
tive of the proposition have been maintained
_with equal earnestness.

That it is contrary to the law of nature will
scarcely be denied. That every man has a na-
tural right to the fruits of his own labour, is ge-
nerally admitted ; and that no other, person can
rightfully deprive him of those fruits, and appro-
priate them against his will, seems to be the ne-

cessary result of this admission. But from the
earliest times war has existed, and war confers
rights in which all have acquiesged. Among the
most enlightened nations of antiquity, one of
these was, that the victor might enslave the van-
rquished. This, which was the usage of all, could
not be pronounced- repugnant to the Jaw of na-

_ tions, which is certainly to be tried by the test of
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neral usage. That which has received the assent 1825.
of all, must be the law of all. m_

Slavery, then, has its origin in force ; but as
the world has agreed that it is a legitimate result
of force, the state of things which is thus produ-
ced by general consent, cannot be pronounced
unlawful.

Throughout Christendom, this harsh rule has
been exploded, and war is no longer considered
as giving a right to enslave captives. But this tri-
umph of hurhanity has not been universal: The
parties to the modern law of nations do not pro-
pagate their principles by force; and Africa has
not yet adopted them. Throughout the whole
extent of that immense continent, so far as we
know its history, it is still the law of nations that
prisoners are slaves. Can those who have them-
selves renounced this law, be permitted to partici-
pate in its effects by purchasing the beings who
are its victims ?

Whatever might be the answer of a moralist
to this question, ajurist must search for its legal
solution, in those principles-of action whith are
sanctioned by the usages, the national acts, and
the general assent, of that portion of the world
of which he considers himself as & part, and to
whose law the appeal is made. If we resortto
this standard as the test of international law, the
question, as has already been observed, is de-
cided in favour of the legality of the trade. Both
‘Europe and America embarked in it; and fot
nearly two centuries, it was carried on without
opposition, -and without censure. A jurist could

Vou. X. 6
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1825. not say, that a practice thus supported was ille-
mpe gal, and that those engaged in it might be punish-
ed, either personally, or by deprivation of pro-

pertv.

In this commerce, thus sanctioned by univer-
sal assent, every nation had an equal rirhtto en-
gage. How is this right to be lost ? Each may
renounce it for ‘its own people; but can this re-
nunciation affect others ?

No principle of general law is more univer-
sally acknowledged, than the perfect equality of
nations. Russia and Geneva have equal rights.
Tt results from this equality, that no cae can right-
fully impose a rule on another. Each legislates
for itself, but its legislation can operate on itself
alone. A right, then, which is vested in all by
the cansent of all, can be devested only by con-
sent; and this trade, in which all have participa-
ted, must remain lawful to those who cannot
be induced to relinquish it. As no nation can
prescribe a rule for others, none can make a law
of nations; and this traffic remains lawful to those
whose governments have not forbidden it.

If it is consistent with the law of nations, it
cannot in itself be piracy It can be.made so
only by statute ; and the obligation of the statute
cannot transcend the legislative power of the
state which may enact it.

If it be neither repugnant to the law of nations,
nor piracy, it is atmost superfluous to say in this
Court, that the right of bringing in for adjudica-
tion in time of peace, even where the vessel be-
tongs to a nation which has prohibited the trade.
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cannot exist. The Courts ot no country execute
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the penal laws of another; and the course G Peg Bt

the American government on the subject of visi-
tation and search, would decide any case in
which that right had been exercised by an Ame-
rican cruiser, on the vessel of a foreign nation,
not violating our municipal laws, against the cap-
“tors. ' '

Tt follows, that a foreign vessel engaged in the
Africgn slave trade, captured on the high-seas in
time of peace, by an American cruiser, and
brought in for adjudication, would be restored.

The general question being disposed of,.it re-
mains to examine the circumstances of the par:
ticular case.

The Antelope, a vessel unqu'estio_nabiy belong-
ing 1o Spanish subjects, was captured while re-
ceiving a cargo of Africans on the:coast of Africa,
by the Arraganta,'a privateer which was ran-
ned in Baltimore, and is said to have been then

The Span
claim.

under the flag of the Oriental republic. Someé -

other vessels, said to be Portuguese, engaged in
the same traffic, were previously plundered, and
the slaves taken from them, as well as from ano-
ther vessel then in the same port, were put on
board the Antelope, of which vessel the Arra-
ganta took possession, landed her crew, and put
on board a prize master and prize crew. Both
vessels proceeded to the coast of Brazil, where
the Arraganta was wrecked, and her captain and
-crew either lost'or made prisoners.

The Antelope, whose name was changed to
the General Ramirez, after an ineffectual attempt

ish
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to sell the Africans on board at Surinam, arrived

\ ; :
The Ametope, OFF the coast of Florida, and was hovering on

&n whom the
onus probandi
s Yhrown in

this caze,

that coast, near that of the United States, for
several days. Supposing her to be a pirate, or
a vessel wishing to smuggle slaves into the Uni-
ted States, Captain Jackson, of the revenue .cut-
ter Dallas, went in quest of her, and finding her
laden with slaves, commanded by officers who
were citizens of the United States, with a crew
who ‘spoke English, brought her in for adjudica-
tion.

8he was libelléd by the Vice Consuls of Spain
and Portugal, each of whom claim that portion
of the slaves which were conjectured to belong
to the subjects of their respective sovereigns;
which claims are opposed by the United States
on behalf of the Africans.

In the argument, the question on whom the
onus probands is imposed, has been copsidtred
as.of great importance, and the testiyrony ad-
duced by the parties has been criticalfy examined:
It is contended, that the Antelope, having been
wrongfully dispossessed of her slaves by Ameri-
can citizens, and being now, together with her
eargo, in the power of the United States, ought
to be restored, without farther inquiry, to those
out of whose possession she was thus wrongfully
taken. No proof of property, it is said, -ought
to be required. Possession is in such a case evi-
dence of property.

Conceding this as a general proposition, the
eounsel for the United States deny itsapplication
to this, case. A distinction is taken between
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men, who are generally free, and goods, which 1825.
are always property. Although, with respect tom
the last, possession may constitute the only proof
of property which is demandable, something
more is necessary where men are claimed. Some
proof should be exhibited that the possession
was legally .acquired. A distinction- has been
algo drawn between Africans unlawfully taken
from the subjects of a foreign power by persons
acting under the authority of the United States,
and Africans first captured by a belligerent pri-
vateer, or by a pirate, and then brought rightfully
into the United States, under a reasonable appre=
hension that a violation-of theirlaws was intend-
ed. Being rightfully in the possession of an
American Court, that Court, it is contended,
must be-governed by the laws of its' own coun-
try ; and the condition of these Africans ‘must
depend on the laws of the United States, not on
the laws of Spain and Portugal.

Had the Arraganta been a regularly commis-
sioned cruiser, which had committed no infraction
of the neutrality of the United States, her cap-
ture of the Antelope must have been.considered
as lawful, and no question could have arisen re-
specting the rights of the otiginal elaimants.
The question of prize or no prize belongs solely
to the Courts of the captor. * But, having violated
the neutrality of the United States, and having
entered our ports, not voluntarily, but under co-
ercion, some difficulty exists respecting the ex-
tent of the obligation to .restore, on the mere
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proof of. former -possession, which is imposed on
this government.

If, as is charged in the libels of both the Con-
suls, as well as of the United States, she was a
pirate, hovering on the coast with intent to intro-

“duce slaves in.violation of the laws of the United

States, our treaty requires that property rescued
from pirates shall be restored to,the Spanish
owner on his making proof of his property.
Whether the General Ramirez, originally the
Antelope, Is to be considered as thé prize of a.
commissioned belligerent ship of war unlawfully

equipped in the United States, or as a pirate, it

seems proper to make some inquiry .into the title
of the-claimants.

In support of the Spanish claim, testimony is
produced, showing the documents under which
the Antelope sailed from the Havana on the voy-
age on which she was captured ; that she was
owned by a Spanish house of trade in that place ;
that she was employed in the business of pur-
chasing slaves, and had purchased and taken on
board a considerahle number, when she was
seized as prize by the Arraganta.

Whether, on this proof, Africans brought into
the United States, under the various circum-
stances belonging to this case, ought to be re-
stored or not, is a question on which much diffi-
culty has been felt. It is unnecessary to.state .
the reasons in support of the affirmative or nega-
tive answer to it, because the Court is divided on
it, and, consequeiitly,no principle is settled. So
miuch of the decree of the Citcuit Court as di-
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rects restitution to the Spanish claimant of the
Africans found on board the Antelope when she
was captured by the Arraganta, is affirmed.

There is some difficulty in ascertaining their
number. The libel claims one hundred and fifty
as helonging to Spanish subjects, and charges
that one hundred or more of thesewere on board
the Antelope. Grondona and Ximenes, Spanish
officers of the Antelope before her capture, both
depose positively to the number of one hundred
and sixty-six. Some deduction, however, is to
be made from the weight of Grondona’s testi-
mony, because, he says, in one of his deposi-
tions, that he did not ¢ount the slaves on the last
day when some were brought on board, and adds,
that he had lost his papers, and spoke from me-
mory, and from the information he had received
from others of the crew, -after his arrival in the
Havana. Such of the crew as were examined,
concur with Grondona and Ximenes as to num-
bers.

The depositions of the Spanish witnesses on
this point, are opposed by those of John
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Smith, the Captain of the General Ramirez, and.

William Brunton, one.of the crew of the Arra-
ganta, who was transferred to the Antelope.
John Smith deposes, that ninety-three Africans

were found on board the Antelope when cap-

tured, which he believes to have been Spanish
property. He also says, that one hundred and
e’ ;hty-three were taken out of Portuguese ves-
sels.

William Brunton deposes, that more slaves
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1825. were taken out of the Portuguese ship than were
m in any other, and that ninety odd were represent-
ed by the crew to have been on board the Ante-

lope when she was captured.

If, to the positive testimony of these witnesses,
we add the inferente to be drawn from the state-
ment of the libel, and the improbability that so
large a number of Africans as are claimed could
have been procured, under the circumstances in
which the Antelope was placed, between the
13th, when she was liberated by the first pirate
who seized her, and the 23d, when she was finally
eaptured, we are rather disposed to think the
weight of testimony is in favour of the smaller
number. But supposing perfect equality in this
respect, the decision ought, we think, to be

" against the claimant.

Whatever doubts may attend the question whe-
ther the Spanish claimants are entitled to resti-
tution:of all the Aftricans taken out of their pos-
session with the Antelope, we cannot doubt the
propriety of demanding ample proof of the ex-
tent of that possession. Every legal principle
which requires the plaintiff to prove his claim in
any case, applies with full force: to this point;
and no countervailing consideration exists. The
onus probandr, as to the number of Africans
which were on board when the vessel was cap-
tured, unquestionably lies on the Spanish libel-
lants. Their proof is not satisfactory beyond
ninety-three. The individuals who compose this
number must be designated to the satisfaction of
the Circuit Court.
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We proceed next to considér the libel of the 1825.
Vice-Consul of Portugal. It claims one hundred
and thirty slaves, or more, “ all of whom, as thLe
libellant is informed and believes,” are.the pro- oot forte
perty of a subject or subjects of his Most Faithful
Majesty; and although * the rightful owners of
such slaves be not.at this time individually and
certainly known to the libellant; hé hopes and
expects soon to discover them.”

John Smith, and William Brunton, whose de-
positions have already been noticed, both state,
that several Africans were taken out of Portu-
guese vessels; but neither of them state the
means by ‘which_they ascertained the national .
character of the vessels they had plundered. It
does not appear that their opinions were founded
on any other fact than the flag under which the
vessels sailed. Grondona, also, states ‘the plun-
der of a Portuguese vessel, lymg in_the same
port, and engaged in the same ‘traffic with the
Antelope when she was captured ; but his testi-
mony is entirely destitute of all those circuin-
stances which would enable us to say, that he had
any knowledge of the real character of the ves-
sel, other than was derived from her flag. The
cause furnishes no testimony of any description,
other than these general declarations, that the
proprietors of the Africans now claimed by the
Vice-Consul of Portugal, were the subjects of
his king ; nor is there any allusion to the indi-
viduals to whom they belong. These vessels
were plundéred in March, 1820, and the libel
was filed in August of the same year, From

Vor. X. 17

> '
The Antelope.
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that time to this, a period of more than five
years, no subject of the crown of Portugal has
appeared to assert his title to this property,
no individual has heen designated as its probable
owner. 'Thisnattention to a subject of so much
real interest, this total disregard of a valuable
property, is so contrary to the common ecourse of
human action, as to justify serious suspicion that
the real owner dares not avow himself.

That Americans, and others, who cannot use
the flag of their own nation, carry on this eriminal
and inhuman traffic under the flags of other coun-
tries, is a fact of such general notoriety, that
Courts of admiraity may act uponit. It cannot
be necessary to take particular depositions, to
provz a fact which is matter of general and pub-
lic history. This long, and otherwise unaccount-
able absence, of any Portuguese claimant, fur-
nishes irresistible testimony, that no such claim-
ant exists, and that the real owner belongs to
some other nation, and feels the necessity of
concealment.

An attempt has been made to supply this defect
of testimony, by adducing a letter from the secre-
tary to whose department the foreign relations
of Portugal are supposed to be intrusted, sug-
gesting the means of transporting to Portugal
those slaves which may be in the possession of
the Vice-Consul, as the property ef his fellow
subjects. Allow to this document all the effect
which can be claimed,for it, and it can do no
more than supply the want of an express power’
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from the owners of the slaves to receive them. 1825.
It cannot be considered as ascertaining the own- j= Vo
ers, or as proving their property.

The difficulty, then, is not diminished by -this
paper. These Africans still remain unclaimed
by the owner, or by any person professing to
know the owner. They are nghtfully taken from
American citizens, and placed in possession of
the law. No property whatever in them is shown. .
Tt is' said, that possession, in a case of this de-
scription, is equivalent to property. Could this
be conceded, who had the possession? From
whom were they takeh by the Arraganta > Itis
not alleged.that they are the property of the
crown, but of some individual. Who is thatin-
dividual ? . N& such person is shown to exist, and -
hig' existence, ufter such a lapse of time, cannot
be presunied.

'The libel, which claims them for persans en-
tn‘er unknown, alleges a state of things which
is prima facie evidence-of an intent to violate the
laws of the United, States, by the commission of
an act which, accordirg to those laws, éntitles
these men to freedom. Nothing whatever can
interpose to arrest the course of thelaw, but the
title of the real proprietor. No such fitle ap-
pears, and every presumptxon is agamst its ex-
isterce. . ’

We think, then; that all the Africans, now in
possession of the Marshal for the Distriet of
Georgia, and aunder the control of the Cireuit
Couit of the United States for that District,
which were brought im with the Antelope, other-
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wise called the General Ramirez, except those
which may be designated as the property of the
Spanish claimants, ought to be délivered up to
the United States, to be disposed of according
to law. So much of the sentence of the Circuit
Court as is contrary to this opinion, is to be re-
versed, and the residue affirmed.

DecreE. This cause came on to be heard, &ec.;
On consideration whereof, this Court is of opi-
nion, that there is error in so much of the sen:
tence and decree of the said Circuit Court, as
directs the restitution to the Spanish claimant of
the Africans in the proceedings mentioned, in the
ratio which one hundred and sixty-six bears to
the whole number of those which remained alive
at the time of pronouncing the said decree; and
also In so much thereof, as directs restitution to
the Portuguese claimant; and .hat so much of
the said decree ought to be reversed, and it is
hereby reversed and annulled. And this Court,
proceeding to give such decree as the said Cir-
cuit Court ought to have given, doth pirecr ond
ORDER, that the restitution to be made to the
Spanish claimant, shall be according to the ratio
which ninety-three (instead of one hundred and
sixty-six) bears to the whole number, compre-
hending as well those originally on bosrd the
Antelope, as*those which were put on board that
vessel by the Captain of the Arraganta. After
making the apportionment aceording to this ratio,
and deducting from the number the rateable
loss which must fall on the slaves to which the
Spanish claimants were originally entitled. the
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residue of the said ninety-three are to be deliver- 1825.
ed to the Spanish claimant, on the terms in the said T Pre.
decree mentioned ; and all the remaining Afri- burgh.
cans are to be delivered to the United States, to
be-disposed of according to law ; and the said

decree of the said Circuit Court is, in_all thlngs

not contrary to this decree, aﬂirmed

[InsTance CounrT. Srave TrapE AcTts.]

The PraTrsBurcH. MaRrino, Claimant.

A questnou of fact under the_ Slave Trade Acts, asto a vessel
claimed by a Spanish subject, as having been engaged i in the trade
under the lawsof his own countiy, but proved to have been original- |
ly equipped in the United States for the voyage in question,

Under the Slave Trade Act of 1784,¢. 11. the forfeiture attaches
where the original voyage is commenced in the United States;
whether the vessel belong to citizens or foreigners, and whether the
act'is done suo jure, or by an agent for the.benefit of another person
who is not.a citizen or resident of the United States.

Circumstances of a pretendéd transfer to a Spanish subject, and
the commencement of a.new voyage in a Spanish-port, held not be
sufficient to'break the continuity of the original adventure, and to
avoid the forfeiture.

It is not necessary, to incur the forfeiture under the Slave Trade
"Acts, that the equipments for the voyage should be completed. It is
sufficient, if any preparations are made for the unlawful purpose.

APPEAL from the Circuit Court for the
Southern District of New-York.

This was a seizure of the schooner Platts-
burgh, otherwise called the Maria Gertrudes, on
he Coast of: Africa, made by the United States
hip of war, the Cyane, in the year 1820. The



